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Foreword
I am proud of RMT’s record of campaigning for employment
rights for our members. Quite simply, there are not enough
rights and too few start from day one of employment.

The new Regulations on Age Discrimination are a welcome
addition and will hopefully provide some protection to

members. The scope of the Regulations is particularly wide-ranging and is the only
piece of discrimination law that covers the entire workforce.

Race and sex discrimination, although unlawful, still persists. We have no illusions
that age discrimination will disappear as of 1st October 2006 when the Age
Regulations come into force. It is our job to make sure companies are aware of
their responsibilities and our members are aware of their rights.

We also have a duty to work for a cultural change, where people no longer use
negative stereotypes to judge others. We have and are still working for this in
relation to race, gender, disability, etc. Now we must double our efforts where age
is concerned.

I hope this guide will be of use in understanding what is a complex piece of
legislation. We will all be on a steep learning curve, working out how the law can
benefit our members and what pitfalls to avoid. Hopefully, many of the problems
encountered by members can be resolved in the workplace – this is so much better
for all concerned. Where problems cannot be resolved, legal action can be
contemplated.

Bob Crow

General Secretary
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The Employment Equality (Age) Regulations 2006

BACKGROUND

1 Why protection against age discrimination?

1.1 As Trades Unionists, we all hold dearly the belief that everyone is entitled to be treated with
dignity and respect in the workplace. There should be no room for discrimination on the grounds
of someone’s personal characteristics. Legal protection from discrimination exists on the grounds
of race, sex, disability, sexual orientation and religion or belief. As from 1st October 2006, legal
protection will be extended to age. The implementation of the Employment Equality (Age)
Regulations is the last ‘strand’ that will complete the changes introduced to equality legislation
over the past few busy years.

1.2 The age strand is the most wide ranging of the equality legislation. This is the only strand that
covers the entire workforce and therefore its impact could be immense. In How Ageist is Britain1,
age discrimination was found to be the commonest form of discrimination with 29% of the
sample claiming to have experienced age discrimination in the preceding year. This compared to
24% for sex, 19% race, 16% religious, 14% disability and 11% sexual orientation discrimination.

1.3 In Ready, Willing and Able 2 the difficulties encountered by those between the ages of 50 to 65 in
retaining their jobs because employers are reluctant to invest in training or make minor
adjustments for disabilities, is well documented. So too is the reluctance of employers to recruit
anyone in this particular age group. In short, the study shows that over one million 50 to 65 year
olds who want to work, can’t because of age discrimination. Demographic changes mean that by
2016 the number of people under 50 will fall by 2% and the number of people aged between 50
to 69 will increase by 17%. If not tackled, the problems facing older workers will only get worse.

1.4 Older workers are not the only ones to suffer disadvantage because of their age. Younger workers
too are often caught in Catch 22 situations where employers demand that suitably qualified
applicants have so many years experience in a job. Without getting their feet on the ladder in the
first place, they will never gain experience!

1.5 There are clearly many challenges ahead - not least changing cultural attitudes that allow
unjustified stereotypical images to flourish. In the short-term, companies should be busy
reviewing policies to ensure compliance with the Regulations. We need to ensure they do not
grasp this opportunity to reduce terms and conditions – we must not allow that to happen.

2 What is covered?

2.1 The purpose of this guide is to examine the Regulations and provide an explanation as to how they
will work in practice in relation to our members in the workplace. The Regulations do not in any
event cover the provision of goods, facilities and services.

2.2 For those familiar with equality legislation, some of the concepts and definitions contained within
the Regulations are the same as existing equality legislation. Amendments to the Race, Sex and
Disability Acts began to introduce similar concepts, such as one definition of harassment, burden
of proof, etc., to those contained within the relatively new Regulations on sexual orientation and
religion or belief. Despite such changes, discrimination law remains highly complex and will keep
lawyers in work for many years to come.

2.3 In the majority of instances within the Regulations, protection from discrimination on the grounds
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of age, starts from day one of employment. However, the Regulations are different from the other
strands of anti-discrimination legislation in that employers will be allowed to justify
discrimination in certain circumstances and there are significant exemptions and exceptions that
make lawful some discriminatory acts. These aspects will be explained in more detail below.

2.4 It will be unlawful as from 1st October 2006, unless there are exemptions, exceptions or a defence
of objective justification, for an employer to discriminate against someone at an establishment in
Great Britain on the grounds of age in respect of:-

(a) The recruitment process, including refusing to offer, or deliberately not offering, someone
employment; or

(b) Pay, terms and conditions of employment; or

(c) The opportunities for promotion, transfer, training, or receiving any other benefit, or by
refusing to afford or deliberately not affording someone any such opportunity; or

(d) By dismissing or subjecting someone to any other detriment3; or

(e) Subjecting someone to harassment, whether they are an employee or someone who has
applied for employment.

3 Who is covered by the Regulations?

3.1 The Regulations cover all workers, of whatever age. This includes employees, anyone employed
under a contract of service, apprentices, or anyone contracted personally to do any work. This list
would include agency workers, temps, and in certain circumstances, the genuinely self-employed
for example. It also includes members of trade organisations (e.g. trades unions).

3.2 People applying for work will also be covered and in certain circumstances, those who have left work.

3.3 People taking part in or applying for employment related vocational training.

3.4 The Regulations basically apply to those who fall within the above three categories, who are
employed at an establishment in Great Britain if they:-

a) Do their work wholly or partly in Great Britain;

b) Do their work wholly outside Great Britain and

(1) The employer has a place of business at an establishment in Great Britain;

(2) The work is for the purposes of the business carried on at that establishment; and

(3) The employee is ordinarily resident in Great Britain at the time when they apply for or is
offered the employment or at any time during the course of the employment.

3.5 For our seafaring members, including agency workers, the Regulations only apply if the ship they
are employed on is registered at a port of registry in Great Britain. If members are employed on a
hovercraft, the vessel would have to be registered in the United Kingdom and operated by a person
who has their principal place of business, or is ordinarily resident in Great Britain.

3.6 If our offshore or diving members fall into the categories set out in 3.4 and 3.5 above, they will be
covered by the Regulations. For those who do not fall within these categories, whether or not they
are covered becomes exceedingly complicated. The general rule is that if someone does not satisfy
the criteria in 3.4 and/or 3.5, they are unlikely to be covered. However, if employment takes place

6 The Employment Equality (Age) Regulations 2006
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in an area designated under the Continental Shelf Act of 1964 or any employment concerning the
exploration of the Frigg Gas Field, including in certain circumstances the Norwegian sector, they
may be covered. At present, the best legal advice received on this subject is that each case would
have to be looked at to judge if the member’s employment met the criteria. If this issue is clarified
in the future, members will obviously be updated.

4 Contract Workers

4.1 The situation regarding contract workers is somewhat different to that of employees. Contract
workers are defined as those whose employer contracts to supply their services to another person
or business (known as the ‘principal’). The principal must be at an establishment in Great Britain as
explained in paragraph 3 above. If that is the case, it will be unlawful for a principal to
discriminate:-

(a) in the terms on which s/he allows him/her to do that work;

(b) by not allowing him/her to do it or continue to do it;

(c) in the way s/he affords him/her access to any benefits or by refusing or deliberately not
affording him/her access to them; or

(d) by subjecting him/her to any other detriment.

4.2 It will also be unlawful for the principal to harass a contract worker on the grounds of age.
Regulation 9 also allows the principal to treat someone differently on the grounds of their age if a
genuine occupational requirement is applicable (see paragraph 14). 

5 WHAT IS DISCRIMINATION ON THE GROUNDS OF AGE?

5.1 Direct Discrimination

5.2 The definition of direct discrimination under the Age Regulations is similar to that in the other
strands. It is:-

“On the grounds of B’s age, A treats B less favourably than he treats or would treat other persons.”

‘A’ can be a line manager, someone on a recruitment panel or a colleague for example.

5.3 To prove direct discrimination, it will probably be necessary to demonstrate by use of a comparator,
that the less favourable treatment was based on the person’s age or apparent age. The comparator
must be a different age and the Regulations state that the relevant circumstances in the one case
are the same or not materially different to the other. The intention of the person discriminating is
not relevant as to the question of whether or not discrimination has occurred. However, even if
discrimination has occurred, it may be possible for the treatment to be objectively justified.

DTI Example

Albert is a personal assistant employed by an employment agency for the purpose of secondments
to businesses for projects. The employment agency refuses to send him to a certain client because it
considers him too young. In this case, Albert has a right not to be discriminated against by his
employer.

He would also be able to take action if sent to a business where he suffers harassment on the
grounds of his age in this business.
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5.4 In practice and in line with the experience of the other discrimination legislation, overt
discrimination is likely to become less common once people begin to understand the Regulations
and the potential penalties for breaching them. Unfortunately, age discrimination is unlikely to go
away but will probably become far more subtle. One suspects that the defence of objective
justification will be cited on a regular basis.

5.5 Indirect Discrimination

5.6 The definition of indirect discrimination is again similar to that applicable to the other strands:-

“A applies to B a provision, criterion or practice which he applies or would apply equally to persons
not of the same age group as B, but —

(i) which puts or would put persons of the same age group as B at a particular disadvantage
when compared with other persons, and

(ii) which puts B at that disadvantage,

and A cannot show the treatment or, as the case may be, provision, criterion or practice to be a
proportionate means of achieving a legitimate aim.”

5.7 What the ‘right’ age group should be, will be dependant upon the particular case in question. It
may be a particular age or a range of ages.

5.8 As with direct discrimination, even if indirect discrimination has occurred, it may be possible for
the treatment to be objectively justified. Employers requiring employees to pass a physical fitness
test may be indirectly discriminating against older workers, unless it can be shown that such
fitness is an essential requirement for carrying out the job.

DTI Example

If a job advert contains a maximum age limit for recruitment, there is clearly an age criterion,
therefore direct age discrimination (whether it is unlawful age discrimination depends on whether
the age limit can be objectively justified).

However, an employer may have an unstated policy of not hiring applicants above a certain age. In
this situation, an applicant may suspect that direct age discrimination is occurring, but it will be
more difficult to establish this.

DTI Example

For example it would constitute direct age discrimination if an employer applied age limits for
recruitment or promotion (without justification). Requiring applicants to pass a health or fitness
test for recruitment or promotion would not constitute direct age discrimination. But it might be
indirect age discrimination if people of certain ages were less likely to pass this test than other age
groups (in which case the employer would have to objectively justify using the test. Using a health
test will be justifiable if the test is set at a level necessary to indicate whether someone was capable
of doing the job.)

8 The Employment Equality (Age) Regulations 2006



6 Objective Justification

6.1 Understanding the concept of objective justification is central to understanding how the
Regulations work and their limitations. Discrimination, whether direct or indirect can be justified
if it is ‘a proportionate means of achieving a legitimate aim’. So what constitutes a legitimate aim?
Examples cited by the Government4 that may constitute legitimate aims are:-

• Economic factors such as business needs and efficiency;
• Health, welfare and safety (including the protection of young or older people);
• Facilitation of employment planning;
• Particular training requirements;
• Encouraging and rewarding loyalty;
• Recruiting or retaining older people;
• The need for a reasonable time before retirement.

6.2 Interestingly, in Coming of Age, it states that “.. discrimination will not be justified merely because
it may be more expensive not to discriminate”. In simple terms, employers should not be able to get
away with age discrimination just because it is the cheapest option. Further, the Government is
clear that any ‘legitimate aim’ must be based upon hard evidence, not mere assertion. In addition,
the aim cannot be related to age discrimination itself.

6.3 Even if it can be demonstrated that the aim is legitimate, it must also be shown that the means of
achieving the aim is proportionate, i.e. appropriate and necessary. There are a number of aspects
identified in the consultation document which are as follows:-

• “The provision, criterion or practice must actually contribute to the pursuit of the legitimate
aim. For instance if an employer or provider of vocational training wishes to use an age-
related provision, criterion or practice in order to encourage loyalty, he must be satisfied that
it actually does so.

• The importance of the legitimate aim that is being pursued should be weighed up against the
discriminatory effects. For instance if the legitimate aim is the protection of people's lives and
safety, it is likely that a bigger discriminatory effect will be permissible than where the
legitimate aim is rewarding employees' loyalty.

• Where the legitimate aim can be achieved equally well by a measure that has a big
discriminatory effect and a measure that has a small discriminatory effect (or that does not
discriminate at all), the latter should be used. In other words: one should not discriminate
more than necessary.”

6.4 The scope for argument in relation to objective justification is enormous, not least because the
examples given by the Government are somewhat contradictory. For instance, one is that of a
retailer of trendy fashions only wanting to employ young shop assistants in the belief that it will
contribute to the aim of targeting young buyers. According to the Government, this would not
count as a legitimate aim as this has an age discriminatory aspect. As the Regulations do not
cover the provision of goods, services or facilities, it is not unlawful for a business to target a

DTI Example

A business requires applicants for a courier job to have held a driving licence for five years. This
requirement does not mention age, but it is likely that a higher proportion of those aged, say, 40 will
have fulfilled this requirement than of those aged, say, 25.
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particular age group. The Government’s assertion in the example quoted, that targeting young
buyers is not legitimate, is open to challenge. Whilst the aim may therefore be legitimate, the
retailer of trendy fashions would probably need compelling evidence that having an older or
slightly older staff would have an adverse impact on sales.

6.5 In the end, it will no doubt be Tribunals that determine what is a legitimate aim and what is a
proportionate means to achieve it.

7 Harassment

7.1 The criteria contained within the definition of harassment under the Regulations is the same as for
the other strands. It is as follows:-

“For the purposes of these Regulations, a person (“A”) subjects another person (“B”) to harassment
where, on grounds of age, A engages in unwanted conduct which has the purpose or effect of—

(a) violating B’s dignity; or

(b) creating an intimidating, hostile, degrading, humiliating or offensive environment for B.”

7.2 Complaints in regard to harassment will be judged by taking account of all the circumstances,
whether the alleged harasser’s conduct could be reasonably deemed to have violated the
complainant’s dignity, etc. Whilst account must be taken of the complainant’s perception of the
conduct complained of, the guidance that accompanies the Regulations clearly states that ‘an
over-sensitive complainant who takes offence unreasonably at a perfectly innocent comment
would probably not be considered as having been harassed.’

7.3 Protection from harassment will apply to existing employees, job applicants and those whose
working relationships have come to an end. Objective justification cannot be used as a defence for
harassment.

7.4 For guidance on pursuing a claim of harassment, see RMT’s reps guide on Harassment and Bullying.
This can be obtained from Head Office or accessed on our website at www.rmt.org.uk.

8 Victimisation

8.1 The concept of victimisation in equality law has a specific meaning rather than the everyday use
of the word. Victimisation occurs if someone is treated less favourably than others in the same
circumstances because they have complained, intend to, or are suspected of complaining of age
discrimination. The complaint can be about direct, indirect discrimination or harassment. This
protection applies not just to the person who has lodged a grievance or Employment Tribunal
claim but any one who has given or intends to give evidence.

8.2 For anyone who believes they are being victimised, it is essential that they keep a record of events,
including dates, names, what occurred, etc. and contact their RMT rep for further advice. A

ACAS Example: A young employee is continually told he is ‘wet behind the ears’ and ‘straight out
of the pram’ which he finds humiliating and distressing. This is harassment.

ACAS Example: An employee has a father working in the same workplace. People in the workplace
often tell jokes about ‘old fogies’ and tease the employee about teaching ‘old dogs new tricks’. This
may be harassment on the grounds of age, even though it is not the victim’s own age that is the
subject of the teasing.
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grievance should obviously be lodged as soon as possible and the advice of the Regional Organiser
sought as to possible legal action.

8.3 Protection against victimisation is given irrespective of whether or not the complaint is upheld.
However, protection is not given for victimisation if the original allegation, evidence or
information was false and not made in good faith.

9 Working Relationships That Have Come To An End

9.1 The Regulations specify that it is unlawful for an employer to discriminate or harass someone after
the working relationship has ended. There must be a close connection between the discrimination
and/or harassment and the working relationship.

9.2 Unusually, the Regulations stipulate that the working relationship could have come to an end prior
to the introduction of the Regulations, i.e. 1st October 2006, with the discrimination or
harassment occurring on or after 1st. However, the guidance notes of the Regulations state that
the further removed the alleged act of discrimination is from the former working relationship, in
both time and context, the less likely it is that a person will be able to establish the necessary close
connection to the former relationship.

9.3 For anyone who wishes to make a legal claim of discrimination in these particular circumstances,
they will have to do so through the County Court system in England or Wales, or through the
Sheriff’s Court in Scotland. Employment Tribunals will only be empowered to hear such claims if
lodged within three months of leaving employment.

10 Vocational Training

10.1 It will be unlawful for training providers, including employers, to set age limits for training, unless
it can be objectively justified or is covered by the exception of genuine occupational requirement.
Training under the Regulations means:-

“(a) all types and all levels of training which would help fit a person for any employment;

(b) vocational guidance;

(c) facilities for training;

ACAS Example

A manager is approached by someone from another organisation. He says that Ms ‘A’ has applied for
a job and asks for a reference. The manager says that he cannot recommend her as she was not
accepted by other staff because she was ‘too young and inexperienced’. This is direct discrimination
because of age.

ACAS Example of Victimisation

An employee claims discrimination against their employer on the grounds of age. A work colleague
gives evidence on their behalf at the employment tribunal. When the work colleague applies for
promotion her application is rejected even though she is able to show she has all the necessary skills
and experience. Her manager maintains she is a ‘troublemaker’ because she had given evidence at
the tribunal and should not be promoted. This is victimisation.
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(d) practical work experience provided by an employer to a person whom he does not employ;
and

(e) any assessment related to the award of any professional or trade qualification.”

10.2 The provisions regarding unlawful discrimination also includes protection from harassment or
being subjected to other detriments during training.

11 Selection for Redundancy

11.1 Where agreements exist or just unilateral policy by the employer, criteria for redundancy should
not be tainted by age discrimination. Last in first out or length of service criteria may be
discriminatory if not objectively justified. 

12 Unfair Dismissal and Redundancy Claims

The upper age limit of 65 for bringing a claim for unfair dismissal or unfair selection for redundancy in
an Employment Tribunal will be lifted as of 1st October. However to complicate matters, a new category
of potentially ‘fair’ reasons for dismissal has been added to the relevant legislation – it is dismissal by
reason of retirement. If the employer has complied with the statutory retirement procedure, as
described below in paragraph 30, it may not be possible to bring a claim of unfair dismissal. 

EXCEPTIONS

13 General

13.1 There are numerous exceptions listed in the Regulations that allow for different treatment on the
basis of age. Listed below are the main areas affecting our members.

14 Genuine Occupational Requirement (GOR)

14.1 Decisions about recruitment, selection and promotion should be based on the candidates’ skills
and abilities. In a few rare instances, where it can be shown that for a particular job, there is a
genuine reason that requires the recruitment of a person of a certain age and that it is
proportionate to apply that requirement in the particular case, it will not be unlawful for an

DTI example

An accountancy firm has to reduce the number of employees from ten to six. Six of the oldest
employees have been in the firm for more than five years and are fully trained and experienced. The
remaining four are younger and have less than two years experience. The four youngest staff are
made redundant because they have not built up a full range of experience.

The DTI states that whilst this is basically a last in, first out policy, it is likely to qualify as objective
justification as experience, rather than age, is the determining factor for selection for redundancy.

DTI example

A 16 year old girl applied for vocational training to enhance her workplace performance and
increase promotion opportunities. She was refused entry to her company’s training scheme on the
grounds that she was too young. According to the DTI, under the Regulations, her employer would
not be allowed to prevent her from seeking further training due to her age.
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employer to treat applicants differently on the grounds of their age. The GOR may also be relied
upon as a defence against discrimination in relation to promotion, transferring or training for a
post with such a requirement or even dismissal.

14.2 It is not envisaged that a GOR will be used apart from in a few exceptional cases, such as acting.
Even in this example, it would be necessary to show that the requirement was proportionate.
Whilst it is not envisaged that a GOR could be applied to any of the jobs carried out by RMT
members, it is important that reps and members understand its limited application, should
employers try to use a GOR. 

15 Recruitment of People Nearing or Over 65

15.1 An exception has been created to allow discrimination in relation to recruitment where:-

a) an applicant is older than the employer’s normal retirement age or if the employer does not
have a normal retirement age, the age of 65; or

b) the applicant would within a period of six months from the date of application, reach the
employer’s normal retirement age or in the absence of one, age 65.

15.2 This exception only applies to employees as defined under Section 230(1) of the Employment
Rights Act 1996, i.e. someone who has entered into or works under a contract of employment,
whether express or implied. This is because employees can be lawfully retired (see Retirement
below). The Government’s reasoning is that it simply is not practicable to employ someone who
will be retired within six months.

15.3 This exception does not apply where the employer’s normal retirement age is below 65 or to
workers who are not classified as employees, such as contract workers.

16 Positive Action

16.1 Similar to the legislation on race and sex discrimination, there is provision under the Regulations
for what is termed positive action. This should not be confused with positive discrimination, which
is unlawful.

16.2 However, unlike the race or sex discrimination legislation, the justification for positive action need
only be based on it being reasonably apparent to the employer that by using positive action, it
prevents or compensates for disadvantages linked to age suffered by persons of that age or age
group doing that work or likely to take up that work. This is a lesser test than that applied to race
or sex for example.

16.3 Under the Age Regulations, employers can provide access to facilities for training which would help
fit people of a particular age or age group for particular work. In addition, employers may encourage
people of a particular age or age group to take advantage of opportunities for doing particular work. 

AACAS Examples

An employer limits access to an IT training course to those over 60 because they had “less exposure
to such training in the past”. Another example given is of a job advertisement that welcomes
“applications from everyone irrespective of age but, as we are under-represented by people under
40, would especially welcome applications from these jobseekers.” Crucially, in this example, the
advertisement goes on to say that appointment will be on merit alone. To appoint someone purely
on the basis of age, would be positive discrimination and unlawful.
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16.4 Similar provisions exist in relation to facilities for training and encouragement of people of a
particular age or age group to take advantage of opportunities for holding posts in trades unions. 

17 National Minimum Wage

17.1 The Government has exempted the National Minimum Wage from these Regulations, so
unfortunately, the lower rates paid to younger workers cannot be challenged as being
discriminatory.

18 Benefits Based On Length Of Service

18.1 The award of certain benefits, including pay, to employees related to length of service could in
certain instances be construed as indirect age discrimination, as younger workers are very often
unlikely to qualify. This exemption will allow length of service benefits to continue if they comply
with the criteria set out in the Regulations.

18.2 All length of service benefits earned by five years or less service are to be exempted by the
Regulations. Where length of service benefit is awarded for more than five years, to be exempted,
it must be based on a legitimate aim. The employer, amongst other things, would have to show
that he or she had ‘reasonable’ grounds for concluding that a business need is fulfilled by giving
service related benefits. The guidance accompanying the Regulations states that a “legitimate aim
justifying the retention of service related benefits is employment planning, in the sense of being
able to attract, retain and reward experienced staff”. This is to maintain workforce stability by
rewarding loyalty as “distinct from performance”. The justification required for service related
benefits will be much lower than that of the general standard of objective justification. 

18.3 The ACAS guidance states that to qualify for exemption, the employer would need evidence from
which to conclude the awards were a benefit. It would be unlikely that mere assertion would meet
the requirements. ACAS suggests that evidence gleaned from monitoring, staff attitude surveys or
focus groups could be used.

18.4 The main examples of such benefits are pay scales and annual leave. We will need to examine
agreements where the benefits in question are awarded in respect of over five years service. Can
they be objectively justified or do we need to negotiate shorter timescales? 

19 Provision of Enhanced Redundancy Payments to Employees

19.1 The Statutory Redundancy Payments Scheme, which uses age-related criteria, is exempted from
the terms of the Regulations. The only adjustments made to the age criteria in the Regulations, is
the removal of the lower and upper age limits, and the taper at the age of 64. This means that
from 1st October 2006 workers under 18 or over 65 will receive the same rights to redundancy
payments assuming they have completed the employer’s minimum qualifying period. The taper
applied to those aged 64 meant that redundancy entitlement was reduced by a 12th every month
until they are 65.

19.2 Employers’ redundancy schemes that are the same as the statutory scheme will also be lawful.

19.3 Enhanced age-banded redundancy packages based on the statutory scheme will be exempted
from challenge on the grounds of age discrimination. However, those schemes that use age as a
determining factor but do not follow the same principles as the statutory scheme could be subject
to challenge and would require objective justification. If the scheme cannot be objectively
justified, it would require amendment.
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19.4 RMT negotiators should ensure that enhanced redundancy schemes meet the new test. Where
amendment is necessary, it should be remembered that the purpose of this exemption is to allow
for employers to pay enhanced levels of redundancy pay without the fear of being legally
challenged. Where amendment is necessary, this should be done by negotiation. See Appendix 1
for more details about what is permissible under the Regulations.

20 Provision of Life Assurance Cover to Retired Workers

20.1 Employers who make provision for life assurance for those employees who take early retirement on
the grounds of ill-health will be protected from legal challenges on the basis of age discrimination.

21 Pension Schemes

21.1 What distinguishes the Regulations concerning occupational pension schemes (OPS) from the
other matters dealt with in the Regulations, is the sheer number of exemptions. The aim of the
Government was to disrupt the arrangements for OPS ‘as little as possible, and avoid the risk of
pension provisions being reduced’.

21.2 Whilst the Regulations do not apply to State pensions and only apply to the employer
contributions to personal pension schemes, they do cover all aspects of OPS, including:-

• defined benefits arrangements;
• money purchase arrangements;
• hybrid schemes;
• stakeholder schemes which are categorised as OPS; and
• OPS which are either registered or unregistered under HM Revenue & Customs legislation.

21.3 From 1st December 2006, all OPS will be deemed to include a non-discrimination rule. This will
mean that discriminatory rules based upon age will automatically be ‘disapplied’, i.e. will no longer
be valid. This gives the impression that there could be wholesale alterations as most pension
schemes are based on age-related rules and practices. However, because of the large numbers of

To many people, the intricacies of pension schemes are difficult to understand. It is no surprise that
the section on pensions in the Regulations is extremely complex. ACAS itself has not covered
pensions within its published guidance on Age Regulations. The only guidance produced at the time
of writing this booklet is that published by the DTI, The Impact of Age Regulations on Pension
Schemes. It is from the DTI guidance and the Regulations themselves that the following information
on pensions has been gleaned.

It has emerged that the DTI’s view on what will be lawful may not be so. In particular, whether or
not someone can draw their pension when the request to work beyond retirement has been granted.
An example from the DTI has been used to illustrate how this will work in paragraphs 21.5 and 21.6
below. The DTI has responded to this by announcing that the Regulations regarding pensions will
therefore not come into effect until 1st December 2006. It is intended to allow a short informal
consultation period to assess if amendments to the Regulations are needed in order to ensure the
pensions section of the Regulations are clear.

The following section has been left in (but with the new date of implementation) to give a flavour
of how the Regulations will or will not effect pensions. Once the informal consultation period ends
and we are clear as to whether any amendments will be made, information on any changes will be
sent out.
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exemptions to the Regulations, this is unlikely to happen. Further, if a rule or practice is not
covered by the exemption, it will be open to the employer and/or trustees to objectively justify the
discrimination. (See paragraphs 5 and 6 above for explanations of discrimination and objective
justification.) If this cannot be done, the rule can be amended. Should this not be possible, for any
reason, the rule should be removed.

21.4 Employers will still be allowed to provide different pension schemes to employees of different ages
or with different lengths of service and use minimum and maximum ages for admission to pension
schemes and for the payment of pensions.

21.5 An exemption in the Regulations allows schemes to be closed to new employees. Age-based
contributions to schemes can continue with the proviso that they are aimed at producing an equal
outcome in pension benefits. It will not be possible after 1st December to set a maximum age for
contributions to a scheme but a maximum number of years of pensionable service can be set.

21.6 An example given by the DTI is of someone who requests to work after the default retirement age
of 65 and the employer agrees. The maximum number of pensionable years service is set at 40
years by the employer, but the employee only has 39 years pensionable service. The employee can
therefore remain in the pension scheme, with the employer paying their contributions, until 40
years service is accrued, when both parties must cease contributing to the scheme, according to
the rules. In these circumstances, the employee would be able to continue working whilst drawing
on their pension. 

21.7 It is simply not practical to list all the exemptions in this guidance or go into great detail. This will
form the subject of a special circular.

ENFORCEMENT

22 The Questionnaire Procedure

22.1 Like other strands of discrimination legislation, the Age Regulations allow for people who believe
they have been discriminated against to use what is known as the questionnaire procedure. For
example, failure to gain promotion on the ground of age discrimination can be difficult to prove.
The questionnaire procedure enables questions to be asked of employers that may demonstrate
discrimination. Questions such as selection criteria used, selection arrangements adopted, why the
successful candidate scored more, statistical information about the age breakdown of grades,
applicants, whether those interviewing have received diversity training, etc can all be asked.

22.2 Questionnaires can be served on an employer within three months of the act complained of, or if
a tribunal application has already been lodged, within 21 days of lodging the application. It is not
compulsory to use the sample questionnaire produced by the DTI available on their website at
www.dti.gov.uk, but it does provide a clear structure and guidance on how to set one out. The DTI
also have a model response form for employers, again available from their website. Copies of both
are reproduced in Appendix 2 of this guide. 

22.3 Employers should reply to questionnaires within eight weeks. If the responses are evasive,
unconvincing, or indeed if no response is received at all, should a case proceed to a Tribunal, the
inference may be drawn that the employer has acted in a discriminatory manner. For more
information on questionnaires, please contact Head Office.

23 Who is Legally Liable For Age Discrimination?

23.1 The Regulations stipulate that “anything done by a person in the course of his employment shall be
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treated for the purposes of these Regulations as done by his employer as well as by him, whether
or not it was done with the employer’s knowledge or approval”. This concept also applies to those
acting as agents for another person. In other words, the employer or principle (in the case of
contract workers) is responsible for the actions or omissions of his or her employees.

23.2 If a member believes they have been discriminated against, on any of the grounds set out in this
guide, the advice is to cite the employer as the first respondent and the individual who has
allegedly discriminated as the second respondent in any Employment Tribunal claim. However,
again like all the other strands of discrimination law, a specific defence of demonstrating that the
employer “took such steps as were reasonably practicable to prevent the employee from doing that
act, or from doing in the course of his employment acts of that description”. It would be
insufficient in such circumstances for an employer to merely produce a policy on age
discrimination. It would have to be demonstrated that the policy was effectively communicated to
all staff and that proper procedures were in place to implement the policy.

24 Instructions to Discriminate

24.1 It will be unlawful to treat someone less favourably than another person in the same
circumstances because they have failed to carry out an instruction to discriminate contrary to the
Age Regulations. This is irrespective of whether the instruction has been carried out in its entirety,
only partially or not at all. It will also be unlawful to treat someone less favourably if they
complain about such an instruction either to the person issuing the instruction or any other
person.

25 Aiding Unlawful Acts

25.1 Anyone who knowingly helps someone to commit an unlawful act under the Regulations, is
treated as if having done “an equivalent act”.

26 Jurisdiction of Employment Tribunals

26.1 Those who believe they have been discriminated against or harassed contrary to the Regulations
may make a complaint to an Employment Tribunal. Generally speaking and unless the complaint is
regarding dismissal, it will be necessary to lodge a grievance with the company. Members have the
legal right to be accompanied at grievance hearings by an RMT rep or work colleague. If the
complaint can be resolved at the grievance hearing, so much the better. However, if not and 28
days has elapsed since lodging the grievance, a claim can be submitted to an Employment Tribunal. 

26.2 The majority of people experiencing discrimination at work just want it to stop without the need
to go through long drawn out legal processes. The legislation now provides a solid base upon
which reps can argue cases and hopefully resolve matters without recourse to litigation. However,
it is important to advise members of their legal rights.

26.3 If members believe they have been discriminated or harassed on the grounds of age, they may
submit a claim to an Employment Tribunal. Since October 2004, the Dispute Resolution
Regulations Employment Tribunals will not register such claims unless a written grievance
(complaint) has been lodged with the employer and the complainant has waited 28 days. The
written grievance must be submitted to the employer within three months of the incident
complained of. However, we would recommend that this is done as soon as possible following the
incident, whilst memories are fresh. If the questionnaire procedure5 has been utilised, it is
important to note that the questionnaire is not classified as a grievance.
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26.4 So what is the time limit? Bearing in mind that a written grievance must be submitted to the
employer and 28 days must elapse before a claim is lodged with the Tribunal, the time limit is as
follows:-

26.5 The normal time limit, which is three months minus one day from the act complained of, is
extended for a period of three months ‘beginning with the day after the day on which it would
otherwise have expired’. E.g. If the incident occurred on 6th June, the three months minus one day
would expire on 5th September. To this, add a further three months and the extended limitation
date would be 5th December.

26.6 If this procedure is not followed, individuals are in severe danger of losing their right to take their
claim to an Employment Tribunal.

26.7 It is of vital importance that reps contact their Regional Organiser. If there is any question of a
Tribunal application being made, the Regional Organiser should be advised. The L2 (application for
RMT representation at an Employment Tribunal) form can be obtained from Regional Offices.

26.8 Once the form L2 is completed, it should be returned to the Regional Office, along with relevant
papers, e.g. investigatory hearing notes, diary, etc.

26.9 The papers will be sent to Head Office, who will arrange for a Solicitor to assess the case. If the
case has merits, it is likely that legal representation will be provided by the Union at Tribunal.
Whilst legal representation is not automatic for any case, we do recognise how difficult
discrimination and harassment cases are to prove and therefore this is reflected in the decision on
whether representation is to be provided.

26.10 If a decision to represent is taken, the Solicitor will lodge an application with the Tribunal on
the member’s behalf in accordance with the terms set out in the L2 Form.

26.11 Should the complaint be resolved by the company, the Tribunal application can be withdrawn.

26.12 It is helpful to remember that no matter how badly we believe someone has been treated, it is
very difficult to achieve justice at Employment Tribunals. 

27 Employment Tribunal Remedies

27.1 If a complaint to the Tribunal is upheld, the Tribunal may award the following remedies ‘as it
considers just and equitable’:-

a) An order declaring the rights of the complainant and the respondent in relation to the act to
which the complaint arises.

b) An order for compensation to be paid. There is no limit set on the amount of compensation
and interest on the amount may be ordered.

c) A recommendation that the respondent, within a specified time, take action to prevent or
reduce the adverse effect on the complainant of any act of discrimination or harassment to
which the complaint relates.

27.2 The remedies within the Regulations are unusual in that if a Tribunal upholds a claim of indirect
discrimination where the employer has shown that the discrimination was unintentional, the
Tribunal may only award compensation if it has made a declaration and/or recommendation as set
out in 27(a) and (b) above. If a recommendation has been made but not complied with, it is open
to the Tribunal to award compensation or increase the amount of compensation already ordered.

18 The Employment Equality (Age) Regulations 2006



28 Burden of Proof

28.1 Whilst use of the questionnaire procedure may assist in providing evidence, proving discrimination
is still difficult. That is why the Regulations contain a ‘burden of proof’ clause. Under this,
essentially the claimant needs to prove the facts of a case, which suggest they have been treated
unfairly because of their age. The standard of proof is based on the balance of probabilities, i.e.
that the events are more likely than not to be true. The burden then shifts to the employer to
provide a proper explanation to the less favourable treatment. If the explanation is neither
plausible nor convincing, a Tribunal may infer discrimination.

28.2 Despite the introduction of new concepts such as the burden of proof and clear definitions of
harassment into law, it is still very difficult to prove discrimination or harassment. The defence of
objective justification will add yet another hurdle over which to jump.

RETIREMENT

29 General

29.1 Issues surrounding retirement are probably going to cause the most confusion. The general rule is
that to dismiss someone on the grounds of age will be unlawful. However, as retirement is usually
associated with age, the Government has exempted retirement providing that a fair procedure
for retirement is carried out. (See paragraphs 30)

29.2 It is important to note that the Regulation on retirement only applies to employees as defined
under Section 230(1) of the Employment Rights Act 1996, i.e. someone who has entered into or
works under (or, where the employment has ceased) worked under a contract of employment,
whether express or implied. It does not apply to contract workers, etc. 

29.3 From 1st October 2006 a default retirement age of 65 will be set6. Employers will be able to either
set their normal retirement age (NRA) at 65 or above for employees in the same kind of position.
If the NRA is set below 65, it will be incumbent upon the employer to objectively justify that age
in order to comply with the Regulations.

30 Duty to Consider - Retirement Procedure and the Right to Request to Work Beyond Retirement 

30.1 Schedule 6 of the Regulations sets out the complicated definitions, terminology and procedures
regarding retirement. This is perhaps the most fundamental legislative change introduced by these
Regulations. 

30.2 A new right to request to work beyond retirement, at whatever age it is set, is to be introduced.
This is matched with a duty on employers to give consideration to such requests. Bearing in mind
that the general rule is that to dismiss someone on the grounds of age will be unlawful, a
dismissal in order to qualify as a retirement, must comply with the ‘fair’ retirement
procedure, which is summarised as follows:-

a) The employer must write to the employee giving notice of the intended date of retirement.
This must be done not less than six months and no more than one year before the intended
date of retirement. This duty continues until the fourteenth day before what is termed as the
‘operative date of termination’. This requirement applies whatever retirement age, i.e. default
or NRA and irrespective of whether it is mentioned in the contract of employment.

Failure to notify the employee at all, will amount to an unfair dismissal. 

b) The employer must advise the employee of their right to request to continue working. This
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requirement applies whatever the retirement age is, i.e. default, NRA or where the employee
has already worked beyond these ages. In the later case, the duty to give notice of the
intended date of retirement does not apply if the new date falls within six months of the
original date of retirement.

ACAS recommends that the employer should explain when advising of the right to request
working beyond retirement, that they are entitled to decline the request. Further, the
employer should explain their policy on retirement.

If the employer fails to comply with their duty to notify the employee in writing of the
member’s right to make a request and the date on which the employer intends to retire them
between six months and one year before the intended date of retirement, compensation of up
to eight week’s pay7 may be payable.

c) If the employee is notified as above, any request not to be retired must be submitted not
more than six months and at least three months before the intended date of retirement. The
request must specify whether the employee wishes their employment to continue indefinitely,
for a stated period or until a stated date. However, if the employer has failed to notify the
employee in accordance with 30.2(a) above, the request can be made at any time within the
six month period before the intended date of retirement.

d) The employer has a duty to consider the request and must follow this set procedure. Failure to
follow the procedure will automatically count as unfair dismissal. The employer must hold a
meeting with the employee within a ‘reasonable’ period, unless it is not practicable. What will
be deemed to be ‘not practicable’ is obviously open to question. No guidance is available as to
what would be an acceptable excuse. As trades unionists, we are used to managers using
delaying tactics and try to counter these where possible. The same will no doubt apply to this
as we feel our way through the new procedures. In due course, case law may provide more
idea as to what may count as ‘not practicable’.

However if during that period, the employer agrees to the request, a meeting need not take
place. Even without a meeting being held, the employer must still give consideration to the
request. In so doing, any representations made by the employee must be taken into account. 

e) Following consideration of the request or a meeting held to discuss it, the employer must
notify the employee stating if the request is accepted and if so for what period, i.e.
indefinitely or a stated period, or if the request is declined. If the request is refused, the notice
must confirm that the employer intends to retire the employee and give the date the
retirement is to take effect.

f) Whilst there is no duty on the employer to explain the reason the request has been declined,
ACAS recommends that reasons should be given as sensitively and tactfully as possible. By
doing this, it is hoped that employees who have had their requests declined, will be able to
leave with dignity and respect.

g) Employees have the right to appeal the decision if the request is refused outright or if the
extension of employment is shorter than that requested. This should be done as soon as is
reasonably practicable following notification of the decision. The procedure for the appeal is
the same as that for the initial meeting. 

h) If an employee makes a request, their employment must continue until the day after the
employer notifies the employee of the decision.
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i) Employees have the right to be accompanied at the meeting to consider the request and any
subsequent appeal meeting. However, unlike the general right to be accompanied, this right is
limited to accompaniment by a colleague or trade union representative employed by the
same employer and must be chosen by the employee. Reps who accompany members will
have the right to address the meeting but not answer questions on the member’s behalf. They
will also be allowed to confer during the meeting.

30.3 If a retirement has been carried out in accordance with the procedure, it is likely to be seen as
lawful. A potential claim will only exist if:-

• The procedure was not carried out, either in full or in part;
• If dismissal takes place before the notified intended date of retirement;
• Where the employee has been notified of an intended date of retirement and of their right to

request working beyond that date, a dismissal takes effect after the intended date of
retirement;

• Retirement is to take place before age 65 or the normal retirement age if over 65 and the
employer is not able to objectively justify this policy.

30.4 The time limit for lodging such complaints with the Employment Tribunal is three months minus
one day of the act complained of. Failure to do so could result in the lost opportunity to lodge a
claim. Applications for legal representation should be made via the RMT’s L2 form as described in
paragraph 26 above. 

30.5 There is no provision in the legislation for the actual decision to be challenged. In this it is similar
to the Right to Request Flexible Working – you can ask but there is no compulsion on the employer
to grant it.

30.6 For those who wish to exercise their right to request to work beyond retirement, they may consider
asking their employer if it is possible to work reduced hours, more flexible hours/patterns of work,
for example. Like the request to work beyond retirement, the employer can refuse such a request.

30.7 The flow chart contained within the ACAS guidance setting out what does and does not represent
a ‘fair’ retirement, is reproduced as Appendix 3.

31 Transitional Provisions - Duty To Consider Working Beyond Retirement

31.1 As explained in the section immediately above, an employer has a duty to write to the employee
giving notice of the intended date of retirement. This must be done not less than six months and
no more than one year before the intended date of retirement. Clearly this is not possible for those
who are due to retire before 1st April 2007. Transitional provisions have therefore been introduced
to ensure those who fall into this category, also are covered by the right to request to work beyond
retirement.

31.2 In these circumstances, employers will have a duty on 1st October 2006 or as soon as is practicable
after that date, to notify the employee in writing of the right to request to work beyond
retirement. If the employee chooses to exert their right, they should do so in accordance with
paragraph 30.2(c) above, by specifying whether their employment is to continue indefinitely, for a
stated period or until a stated date. Where practicable, this should be done at least four weeks
before the intended date of retirement. Where this is not reasonably practicable, it should be done
as soon as reasonably practicable but not more than four weeks after the intended date of
retirement.
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31.3 The employer will have a duty to consider the request, as set out in the previous section. This is a
very brief guide on the transitional provisions. If members are due to retire before 1st April 2007
and wish to request to work longer, they should seek advice on their particular circumstances
either from their Regional Organiser or Head Office. 

MISCELLANEOUS

32 Collective Agreements

32.1 Schedule 5, Part 2 of the Regulations sets out that any term or rule contained within a collective
agreement that is unlawful by virtue of the Regulations, is void, i.e. cannot be enforced. This
applies where the term or rule is included or made in furtherance, or for the doing of an act which
is unlawful under the Regulations. Whilst this is irrespective of when the collective agreement was
reached, unlawful discrimination that takes place prior to 1st October 2006 cannot be complained
of in Employment Tribunals.

32.2 Anyone who believes that a term or rule is void by virtue of the Regulations, may complain to an
Employment Tribunal if he or she believes that the term or rule may at some future time have an
effect on him or her, or an act may at some time be done to him or her and the act would be
unlawful by virtue of the Regulations if done in relation to him or her in present circumstances.

32.3 If the Employment Tribunal finds the complaint to be well-founded, the “Tribunal shall make an
order declaring that the term or rule is void”. The order may include provision as respects any
period before the making of the order but not prior to 1st October 2006.

32.4 Basically, what this Schedule means is that no one’s statutory rights can be superseded by a
collective agreement. If an act, provision, criteria or practice cannot be objectively justified under
the legislation, then a collective agreement will not make the act, provision, criteria or practice
lawful and it cannot be enforced. Indeed, as the Schedule clearly sets out, individuals have the
right to go to an Employment Tribunal to have the term or rule declared unlawful.

32.5 Collective agreements need to be examined jointly to ensure they comply with the Regulations.
Where they do not and management put forward less favourable proposals, we must fight for a
better deal so that none of our members are disadvantaged. Remember, it is better to level up than
down. Depending upon the terms of ill health severance policies for example, it is possible if they
are aged based, they might need to be amended. We could argue that the employer looks to
objectively justify any such policy. If that argument does not succeed, advice should be sought
from the Regional Organiser or Head Office. 

BEST PRACTICE

33.1 We need to ensure that employers are implementing the new law and adopting best practice. This
will include reviewing existing policies and procedures to ensure they comply with the Age
Regulations. Importantly, any review should be done jointly with us.

34 Equal Opportunities Policies

34.1 A good starting point is an equal opportunities policy that incorporates age. However, without active
enforcement of the policy or support from the top of an organisation, policies in themselves are not
effective. It’s our job to ensure they are. This is a good opportunity to ensure that the equal
opportunities policy and all employment policies and procedures cover all the other strands of
discrimination. As a reminder, policies should cover race, sex, disability, sexual orientation, religion or
belief and gender reassignment. We would also argue that they cover membership of trades unions. 
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34.2 Proper communication of the policy and training for all those involved in its implementation is
essential. Joint training of management and TU reps is recommended.

34.3 As equal opportunities policies and practice are concerned with the fair treatment of individuals or
groups, it makes sense for employers to introduce mechanisms which ensure the policies are
working as intended. This is difficult if employers do not monitor. 

35 Monitoring

35.1 Good employers should already monitor gender and ethnicity to enable them to see if these
groups are proportionately represented in all the grades and across different sections within the
company. Monitoring should also be carried out in respect of job applicants, those applying for
training and receiving training, those applying for promotion, successful candidates for
promotion, outcomes of performance management, and those leaving the company. In the latter
case, it is good practice for exit interviews to take place to determine if there are any underlying
problems of discrimination or bullying that the individual may not wish to raise for a variety of
reasons, not least for fear of receiving a bad reference.

35.2 Good practice also dictates that monitoring of the disciplinary and grievance procedures should be
undertaken. Where there is evidence of one group being under-represented (in say certain grades)
or over-represented (in say the disciplinary or grievance procedures) the reasons for this need to be
investigated and addressed. The same principles should be applied to age discrimination.

35.3 In respect of age discrimination, ACAS suggests the following age bands as a starting point:-

16-21, 22-30, 31-40, 41-50, 51-60, 60-65, 65+

35.4 It is important to remember that older people are increasingly making up a bigger proportion of
the population. When examining the age profile in any company it should reflect the age, race,
gender or level of those with disabilities of the population in the particular recruitment catchment
area or in some instances, the population generally. 

36 Recruitment

36.1 Decisions on recruitment should be based on the skills and ability required to do the job. To attract
the best applicants from all communities and ages, job advertisements should be accessible to a
large audience. The use of national, local and free newspapers, internet, jobcentres, community
and business networks are good ways of reaching all ages.

36.2 Care should be taken with the language used in the advertisement so as not to put people off.
Phrases such as ‘ the ideal applicant will be between 25 – 30’ should be not be used. However,
advertisements could state that applications would be welcome from particular age groups that
are under-represented within the company, so long as the decision to appoint is based on merit.
Advertisements should also avoid, unless it can be objectively justified, the requirement of say 5 or
10 years experience, as this could potentially discriminate against young people – remember, it’s
the quality and relevance of the experience that counts.

36.3 The job advertisement should clearly specify the job description and person specification. The
emphasis must be on getting the right person for the job, irrespective of age, etc. It is
recommended that dates of birth are removed from the application form. The date of birth should
be included in the diversity monitoring form that should accompany the application form. This
form should be held separately from the application form and ideally kept by the personnel
department for about a year. Application forms should be reviewed to ensure they do not ask for
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unnecessary dates. Monitoring to ensure applicants proportionately represent different age groups
should take place when applications are received and following both the shortlisting and
appointment processes.

36.4 If it is found that the range of applicants does not reflect the population from which they are
drawn, this needs to be investigated. It may be that further thought has to be given as to where to
place job advertisements or perhaps their wording. If a problem arises in the shortlisting and
selection processes, have all those involved in the process received awareness training? Have all the
myths and stereotypes wrongly associated with various ages been dispelled? It is the individual
applicant that needs to be judged in relation to their skills, relevant experience and capacity to do
the job. Young people should not automatically be judged as not capable of managing staff, for
example. Nor should assumptions be made when considering appointing an older person that they
will find it difficult to adjust to change, learn new skills or be more prone to accidents. Hard
evidence shows these assumptions not to be true.

36.5 Where companies use recruitment agencies, they have a duty to ensure the agency complies not
only with the law but in accordance with the company’s equality and diversity policies.

37 Harassment

37.1 The vast majority of companies we negotiate with have harassment and bullying policies and
procedures. Reps will need to check that their company’s policy covers age discrimination. In many
workplaces, there is a level of banter and leg pulling about different things. The introduction of
the Regulations may give some people the courage to complain about comments they finding
upsetting, where previously they have just put up with it. 

37.2 The new law provides an opportunity for everyone to be briefed on what is expected of them and
how to utilise the procedure to complain. As stated earlier in this guidance, copies of the special
RMT guide on harassment and bullying is available from Head Office or is accessible at
www.rmt.org.uk.

38 Retirement Issues

38.1 For those required to do strenuous manual work, a culture where people are expected to work until
they drop is totally unacceptable in the twenty-first century. There is a danger that the default age
of 65 years will be regarded by some employers as a minimum age of retirement and they will seek
to amend provisions in occupational pension schemes that allow for flexibility to retire on full
benefit prior to age 65.

38.2 The ultimate aim in relation to the age people wish to retire is flexibility; importantly this must
include an ability to retire before the default age of 65 without penalty. RMT’s policy is that all
workers should be free to exercise this choice. Central to this policy becoming a real option open
to all, is that occupational and state pensions should allow workers to enjoy retirement, rather
than fear it. 

39 Capability/Performance Issues

39.1 Will capability issues come to the fore after 1st October? This could be a real problem in certain
jobs. Sadly, some members are forced to leave work under ill-health severance arrangements or
cannot continue in their substantive role because their job is classified as ‘safety critical’. There is a
deal of speculation that ‘capability’ appraisals will become common and a backdoor route to
getting rid of workers. 
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39.2 This is where we have to be aware of the rights concerning those deemed to be disabled, i.e.
someone who has either a physical or mental impairment that adversely affects their day to day
activities, in neither a minor nor trivial way. In such cases, employers have a duty to carry out
reasonable adjustments. All too readily, some employers just dismiss employees in these
circumstances. For further information on disability issues, please contact Head Office.

39.3 In relation to performance measurements, these may have to be examined to ensure they are not
biased against particular age groups. Evidence demonstrates that whilst in some instances speed
may decrease with age, increases in quality and accuracy compensate for this. Neither is it true
that the older an worker is, the more sickness absences occur – older workers have lower levels of
short-term absences than younger workers. When performance evaluations are undertaken, it is
important to ensure that what is being measured is relevant not only to speed but to the overall
quality of how the job is performed.
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APPENDIX 1

ENHANCED REDUNDANCY SCHEMES

1 In order not to fall foul of the Age Regulations, as from 1st October 2006, enhanced schemes must
follow the same principles as that of the Statutory Redundancy Payment Scheme, which has been
exempted from the terms of the Regulations. Notwithstanding the exemption, the Statutory
Scheme has been amended to remove some elements of age discrimination.

2 The amendments include the removal of the lower and upper age limits, and the taper at the age
of 64. This means that from 1st October 2006 employees under 18 or over 65 will receive the same
rights to redundancy payments assuming they have completed two year’s continuous
employment. The taper applied to those aged 64 meant that redundancy entitlement was reduced
by a 12th for every month the individual was above the age of 64. 

3 An enhanced redundancy scheme must comply with Section 162(1) to (3) of the Employment
Rights Act 1996 as amended by the Age Regulations in order to qualify for exemption. To assess if
an enhanced scheme will meet the requirements and be exempt from the Regulations, it is
necessary to be clear about the structure of the Statutory Scheme.

4 As from 1st October 2006, the main criteria of the Statutory Scheme will be based on:- 

a) 1⁄2 a week’s pay8 for each year’s service up to the age of 21;

b) 1 week’s pay for each year’s service between the ages of 22 – 40;

c) 11⁄2 week’s pay for each year’s service from the age of 41;

d) The maximum length of continuous employment9 that can be taken into account is 20 years;

e) The period of continuous employment is counted back from the date the termination of
employment takes effect and only completed10 years are counted;

f) Those with less than 2 year’s continuous service do not qualify for the Statutory Scheme.

5 Any enhanced scheme must follow the principles of the Statutory Scheme to qualify for
exemption. Additional clarification given by the DTI, has made clear what enhancements should
qualify for exemption.

6 The enhancements can include some or ALL the examples listed below:-

a) Employers may raise or remove the maximum amount of a week’s pay, so that a higher
amount of pay is used in the calculation. 

b) The amount of week’s pay can be enhanced by multiplying it by a figure of more than one. 

c) The multiplied amount of the relevant week’s pay (as in 4(a), (b) and (c) above) can also be
subject to multiplication of more than one.

d) The additional guidance from the DTI is clear that if enhancements are applied as in 6(a), (b)
and (c) the same adjustments must be made to all three age bands. For example, any
increased weekly limit must apply to all three bands, any multiplier used for weekly
amounts or to increase the total, must be the same. 
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8A ‘week’s’ pay in Section 162 is capped so as not to exceed a given sum, which is usually updated in line with
inflation as from 1st February each year and is currently £290.

9‘Continuous’ employment would take into account maternity or paternity leave for example.
10If someone has been employed for 9 years 11 months, for redundancy purposes, the number of completed years
would be 9.



e) Once the above calculation has been made, it will be open to an employer to pay such an
amount to someone who would not qualify under the Statutory Scheme, perhaps because
they wish to take voluntary redundancy or do not have two years’ continuous service.

7 Whilst an employer can make other adjustments to enhanced redundancy schemes, if challenged
on the basis of age discrimination, any changes would have to be objectively justified.
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APPENDIX 2

SCHEDULE 3 - Regulation 41(1)

Questionnaire of person aggrieved

To . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (name of person to be questioned)

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (address)

1.—(1) I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . name of questioner)

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (address)

consider that you may have discriminated against me [subjected me to harassment] contrary to the
Employment Equality (Age) Regulations 2006.

1.—(2) (Give date, approximate time and a factual description of the treatment received and of the
circumstances leading up to the treatment.)

1.—(3) I consider that this treatment may have been unlawful because . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (complete if you wish to give reasons, otherwise delete).

2. Do you agree that the statement in paragraph 1(2) above is an accurate description of what
happened? If not, in what respect do you disagree or what is your version of what happened?

3. Do you accept that your treatment of me was unlawful discrimination [harassment]? If not—

(a) why not,

(b) for what reason did I receive the treatment accorded to me, and

(c) how far did considerations of age affect your treatment of me?

4. (Any other questions you wish to ask.)

5. My address for any reply you may wish to give to the questions raised above is [that set out in
paragraph 1(1) above] [the following address

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ]

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (signature of questioner)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (date)

N.B.—By virtue of regulation 41 of the Employment Equality (Age) Regulations 2006 this questionnaire
and any reply are (subject to the provisions of that regulation) admissible in proceedings under
the Regulations. A court or tribunal may draw any such inference as is just and equitable from a
failure without reasonable excuse to reply within eight weeks of service of this questionnaire, or
from an evasive or equivocal reply, including an inference that the person questioned has
committed an unlawful act.

28 The Employment Equality (Age) Regulations 2006



SCHEDULE 4 - Regulation 41(1)

Reply by respondent

To . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (name of questioner)

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (address)

1. I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (name of person questioned)

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (address)

hereby acknowledge receipt of the questionnaire signed by you and dated . . . . . . . . . . . . . . . . . . . . . . . . 

which was served on me on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (date).

2. [I agree that the statement in paragraph 1(2) of the questionnaire is an accurate description of what
happened.]

[I disagree with the statement in paragraph 1(2) of the questionnaire in that . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ]

3. I accept/dispute that my treatment of you was unlawful discrimination [harassment].

[My reasons for so disputing are . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

The reason why you received the treatment accorded to you and the answers to the other questions in
paragraph 3 of the questionnaire are

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ]

4. (Replies to questions in paragraph 4 of the questionnaire.)

5. [I have deleted (in whole or in part) the paragraph(s) numbered . . . . . . . . . . . . . . . . . . . . . . . . . above,
since I am unable/unwilling to reply to the relevant questions in the correspondingly numbered
paragraph(s) of the questionnaire for the following reasons

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ]

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (signature of questioner)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (date)
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APPENDIX 3

ACAS Fair Retirement Flow Chart
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For further information and reading on age discrimination see:-

How Ageist is Britain published by Age Concern (accessible at www.ageconcern.org.uk

Ready Willing and Able available from the TUC

Equality and Diversity: 
Coming of Age – Consultation on the draft Employment Equality (Age) Regulations 2006

accessible at www.dti.gov.uk

The Employment Equal (Age) Regulations 2006 + notes on regulations accessible at www.opsi.gov.uk

Age and the Workplace ACAS accessible at www.acas.org.uk

Fact Sheets from Age Positive at www.agepositive.gov.uk

Department of Work and Pensions at www.dwp.gov.uk
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